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COMMENTARY

President Barack Obama's call for an
empathetic U.S. Supreme Court nominee has
gotten the press and the public in a race to
figur e out w hat an empathetic justice might
be lik e. 

Empath y begins with the r ecognition tha t
you have a perspecti ve in the first place, one
that is dif fer ent from others and one that can
be inf or med by others. But the bac kgrounds
and social and personal en vir onments of
nearl y all of the justices are barriers to empa-
thy. The justices belong to a select demo-
graphic . They are financially comf ortable,
well-car ed for and widely respected. T heir
safe tra vel often r equir es a security detail,
and their occupation demands much time f or
quiet r eflection and with it, social isola tion.
This affects wha t they see in the w or ld and
how they experience it. 

An empathetic justice resists the easy
fiction that his or her experiences are those
of a normal U.S. citizen under or dinary
stresses.

Nothing gets you into the right emotional
state like concrete personal experience with
those suffering pain or injustice. And w e
have seen in at least one Supreme Court case
how empa thy begins at home. The late Chief
Justice William R ehnquist had opposed the
Equal Rights Amendment and had r esisted
the cour t's expansion of sex-discrimina tion
doctrine . So Supreme Court wa tchers w ere
deeply puzzled by his inexplica ble decision
in 2003regar ding medical lea ve, in w hic h he
r uled that discrimination in the w orkplace
regarding c hild-car e issues was so serious
that fair enf orcement could only be trusted to
the federal go vernment.

Why the sudden and unc haracteristic
solidarity with his w orking sisters? 

It seems that, at the time, Rehnquist was

facing those issues up close and personal. His
daughter had a demanding go ver nment job
and he often left w ork ear ly to pick up his
granddaughter from day car e. 

Empathetic ima gina tion isn't as necessary
when you are looking at the real thing. So ,
high-minded theoretical debate can be win-
dow dressing. The real question is w hy in-
justice , suffering, illness and indignity has to
touch us personally bef ore we take it person-
ally?

Because the cour t is shrouded in m ystery,
we might be surprised to find out that the
highl y for mal le gal opinions it issues can be
grounded in visibl y in the justices' own idio-
syncra tic experiences. On the other hand, w e
have come to expect our politicians to prac-
tice an intensely personal brand of empa thy.
For example, it wasn't until mental illness
struc k the families of ªsmall go vernmentº
politicians , like f or mer Sens. Pete Domenici
(R-N.M.) and Alan Simpson (R-W yo.) , tha t
they could see how go ver nment might be the
proper instrument for empathetic health-
care policies .

Yale economist Ebony a Washington re-
centl y showed that the voting r ecords of men
in Cong ress were sway ed by whether they
have daughters and how man y. The mor e

daughters they had the more lik ely they w ere
to have a liberal stance on issues such as
reproductiv e rights .

As the country oohs and aahs at the pos-
sibility that a new justice has ªr eal-world,
trial a ttor ney experience,º or feels that a
mold has been br oken if a Supreme Cour t
nominee didn't go to Harvar d or Yale la w
schools , we should ha ve greater ambitions
for di versity . But the Supr eme Court justice
demographic repr esents a patheticall y nar-
row range of human experience. Where is the
nominee who w ork ed in a nursing home ,
taught special-needs c hildr en, studied the
Quran or took a semester off to make money
for school?

This may be the first of se veral openings
on the cour t during President Obama's ad-
ministra tion. Of course, by looking for empa-
thetic nominees, the pr esident should not
aim to assemble a focus g roup r epresenting a
cross-section of society. But di versity of bac k-
ground and experience matters to empathet-
i c decision-making. As long as the justices
use their own demo graphicall y insular expe-
r iences to base their judgments, it is w orth
appointing individuals who r ecogniz e the
l imits of this useful fiction. T her e is, after all,
a prof ound civility in understanding how a
teenager might feel dee ply humiliated b y
being strip-searc hed at school or w hy a wom-
an might feel she can't complain to a male
boss about being paid less than male co-
workers.

It is easy to see the merits of di verse experi-
ences. It is harder to a pprecia te that without
them, the cour t is less lik ely to make deci-
sions that are wise and f air.

J.D. Trout, a pr ofessor of philosophy at Lo yola
Univer sity Chica go, is the author of ªT he
Empathy Gap: Building Bridges to the Good
Lif e and the Good Society.º

Sen. Patrick L eahy , Senat e Judiciary Commit te e chairman, e xpect s to ha ve a replac ement for Supreme Court Jus tic e David Sout er by O ctober . 

Empathy
in the court!

By J.D. T rout
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How much would y ou
pay to get to Mil wauk ee 10
min utes f aster?

Not a cent, you sa y?
Nothing a gainst Mil-
wauk ee; it's a lo vel y town.
But, if President Barac k
Obama g ets his wa y, the
Milwaukee-in-a-flash
dream could cost tax-
payers hundreds of mil-
l ions . His vision of a net-
work of high-speed
trainsÐman y fanning out
from Chicago to Mil-

wauk ee and elsewhereÐw ould cost $8 bil-
l ion . Actuall y, that's just the start. The e ven-
tual cost to taxpa yers of cr eating a netw ork of
trains zipping across America at rocket-train
speeds would be wa y, way mor e.

Some visionaries (and go ver nment con-
tractors) would argue that realizing the
promise of high-speed rail tra vel is w or th the
cost. Ray LaHood, U.S. transpor tation secr e-
tary and f or mer Illinois R epublican
congressmen , said in a new r epor t, ªA V ision
for High- Speed Rail in America,º that they
included ªbuilding a r obust, g reen econom y,
gaining energy inde pendence, reversing
global c lima te change and fostering mor e
l ivable , connected communities .º

That's quite a pr omise . But bef ore building
the gravy train to nirvana, some questions
are in or der, starting with, is it w or th it?
Federal r egula tions r equir e tha t pr ojects
meet a cost-benefit test. 

The costs? Well, w e'r e talking about ªhigh-
speedº trains that would go up to 110 m.p .h,
instead of the standard 79 m.p.h. speed limit
on most passenger train service. T hat's f ar
shor t of the 200-m.p.h-plus that most people
think of when they're talking about b ullet
trains . Achie ving the higher speeds w ould
requir e the construction of entir ely separate
r ights-of-wa y to avoid conflicts with Metra
commuter trains. Every place the high-speed
line would cross a street or highwa y, an ex-
pensiv e viaduct or underpass would ha ve to
be built. Less expensi ve str eet-level grade
crossings would be unthinka ble. Costs would
skyrock et way beyond $8 billion.

Then there's the cost of se para ting the
high-speed trains from the area's crisscr oss-
ing and c logged freight lines. In Chica go,
that's been an eternal conflict, only no w
being addressed with a joint public and pri-
vate impr ovement pr ogram costing in ex cess
of $1 billion. And that's not e ven figuring in
the new high-speed service .

In addition, expect intense local opposition
from people who don't want 110-m.p.h. trains
roaring through their communities. T hink

about the 1995 accident when a Metra com-
muter train going 70 m.p.h. rammed a sc hool
bus at a Fox Ri ver Gr ove grade cr ossing,
k illing se ven children . The envir onment and
social impact on communities bisected b y
any new high-speed lines would be substan-
tial and contr oversial.

The benefits? Will the time sa ved in tra vel
be sufficient to lure enough tra velers out of
their cars in trips between Chicago; Mil-
wauk ee; Madison, W is.; St. Louis; Indiana po-
l is; and Detroit? Pr oving that and other ben-
efits r equir es rigid, independent anal ysis,
and cer tainl y more than the rosy pr ojections
of rail f ans, greenies and r omantics . Alr eady,
I 've run across two student studies that c hal-
lenge the cost and benefit assumptions of a
couple of high-speed se gments . If students
can find the pr oblem, I can har dly wait to see
what independent professionals sa y.

I 've enjoyed high-speed rail in F rance , and
I believ e it would be a joy here too. But
France isn't the Mid west, wher e distances
between major cities are g reater and popula-
tion densities lo wer. High-speed rail for y ears
has been stuck at the a we-gee, wouldn't-it-be-
great sta ge. Based on little more than tha t,
columnists are rhapsodizing o ver the idea
and public officials in the proposed high-
speed corridors are dreaming of train loads
of federal larg esse. High-speed rail is one of
those popular notions that's hard to oppose ,
positioning an yone who questions the practi-

cality of it as an old
buzzard w ho r ecoils
from all the possibil-
i ties that life has to
offer.

Well, here's a
possibility , and I
think a better one
for the money. T he
Federal T ransit
Administration
recentl y released a
stud y estima ting
that bringing the
CTA and major rail
transit systems in
six cities into good r epair would cost $50
billion, and another $5.9 billion year to main-
tain them. Between spending more money
for f aster, safer and better rides for the man y
more who ride CTA trains, or cutting 10 or
even 30 minutes off a trip between Chica go
and Mil waukee , I don't think there should be
any debate about w her e the money goes .
Unless, of course, you thinkÐas many do
these daysÐtha t those c her ry b lossoms
along the Washington tidal basin will ripen
into endless harvests of money. 

Dennis Byrne is a Chica go-area writer and
consultant. He blogs at dennisb yrne.blog-
spot.com

Dreams of getting there pronto

A Kore a Train Expr ess high-speed train s t ops at the K wangm yung S t ation in South K ore a dur-
ing a t est drive in 2004. SEOKY ONG LEE/BL OOMBER G NEWS PHO TO
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Transport ation S ec-
ret ary Ray LaHood

Scene: The Daley Center. 
Characters: Four people, two f ortyish

men and two elder ly women, wait for an
elevator . 

Story: The elevator door opens. One
of the men pushes right in front of the
women. The women, taken a back by the
lack of cour tesy, stand bewilder ed for a
second before entering the ele vator with
the second man. The rude jerk exits
first, ob li vious to the others. The second
man apologiz es to the women and as he
escor ts them out sa ys, ªNot too man y
gentlemen around an ymore .º The w om-
en nod in rueful a greement, observing
how sad it is that common courtesy and
good manners seem to be disa ppearing.

Not that this is a new observ ation.
People have bemoaned the loss of man-
ners for centuries. The Roman pla y-
wright Plautus commented of 2nd Cen-
tury B.C. R ome, ªManners go on deterio-
rating.º T her e must ha ve been a prob-
lem with social behavior in Confucius'
China, for he observed: ªIt is good man-
ners that make the excellence of a neigh-
borhood. No wise man will settle w here
they are lac king.º

We'r e not making pr ogress and that
Daley Center ele vator set piece is in line
with our cur rent pernicious trend of
vanishing good manners. Ele vator con-
finement r eveals all sorts of telling be-
havior because confining spaces f orce
people to adapt in order to survi ve. This
may explain in part the gentle customs
and ritualized behavior of J apan or the
undeniab le aggressiv eness of Manha t-
tan. But behavior is difficult to pr edictÐ
one encounters all manner of manic
pushing and shoving on the T oky o sub-
way and visiting Manhattan you r ealize
polite New Y ork ers are one of the city's
charms . The disappearance of good
manners is e verywher e and the r easons
are hard to explain.

One pr oblem is the desire to see all
for ms of bad behavior through the prism
of politics. Conserv ativ es remain con-
vinced the deterioration of social or der
commenced with 1960s liberals. T o
them, it was all downhill after 1968 ,
when the barbarians stormed the bar ri-
cades in Chicago's Grant P ark and
Mor ningside Heights, N .Y. For their
par t, liberals belie ve bad behavior is
some sort of nefarious conserv ativ e plot
encourag ed by louts like Rush Lim-
baugh and Bill O'R eilly , genetically
predisposed to gi ve offense to any of fi-
ciall y protected g roup . In truth, bad
manners respect no political bounda-
r ies. We could all do with a little less of
the Dick Cheney/Rahm Eman uel
charm-sc hool a ttitude.

Then there remains a concern f or
petty behavioral trivialities at the ex-
pense of real cour tesy. Recently , George
Will bemoaned the fashion trend of
every one wearing blue jeans instead of
dressing like F red Astair e, while Gar ri-
son Keillor banged his cup on the ta ble
complaining people don't read e .e. cum-
mings anymore . These minor trans-
gressions , if they're transg ressions at
all, r epresent the etiquette equi valent of
jaywalkingÐa t worst behavior misde-
meanors (and in the case of not r eading
e.e. cummings, society should consider
decriminaliza tion). Messa ge to Messrs .
Will and Keillor , there's far worse going
on out ther e.

Computer scientist David Geler tner
has observed our cur rent culture ªis
built on a sort of second half of the 10
Commandments without the first, w e
aren't left with many occasions for do-
ing what is proper as opposed to a void-
ing what is not.º Having seen cour tesy
combat firsthand, Gelertner has some
standing on the subject, more than Will
or KeillorÐhe lost an eye and part of his
hand to a mail bomb sent by the Una-
bomber. 

The villa ge wher e one of us r esides
wants to cr eate a financial cur riculum
for the local junior high school. Sc hool
officials want to teach students a bout
mortgages , equities, credit and the lik e.
The adults, in typical fashion, ha ve it
backward . Ther e will be plenty of time
to teach kids about money; there are TV
channels and Web sites galor e that do
nothing but talk about money. Mor e
important , in a w or ld of twittering and
texting, it would serve e very one better to
send the kids back to Emily P ost and
teach them courtesy and better man-
ners. The pr oblem may be a difficulty in
finding teac hers . Don't f org et that the
people who brought us colla teralized
debt obligations , deri vatives , Ponzi
schemes and the other instruments of
economic ruin w ere well versed in fi-
nancial af fairs . What they lac ked were
the basics of proper beha vior . 

William Shak espeare said, ªMen's e vil
manners li ve in brass; their virtues w e
write in wa ter.º Common courtesy is
simple and reduces day to day distr ess.
So why not more of it? Mainly laziness of
spirit. A small in vestment of ef for t in
practicing manners would yield r emark-
able r etur ns every da y. Confucius was
r ightÐr espect, given and r eceived,
makes for an excellent neighborhood.
Just do it.

Dr. Cory F ranklin li ves in Wilmette and
Barr y Rosenbloom is a la wyer from Buf-
falo Gr ove.

In search
of good
manners,
please
By Cory Franklin and 
Barry R osenbloom
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